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Opi ni on by Chapman, Admi nistrative Trademark Judge:

On Cct ober 19, 2000, Alliance Concrete Concepts Inc.
(a M nnesota corporation) filed an application to register
the mark STONESKI RT on the Principal Register for goods
identified as “conposite bl ocks for skirting a nobile hone”
in International Cass 19. The application is based on
applicant’s clained date of first use and first use in

comerce of April 28, 2000.



Ser. No. 76149957

The Exam ning Attorney required that applicant anend
the identification of goods to indicate their materi al
conposition (suggesting, if accurate: “non-netal conposite
bl ocks for skirting a nobile hone”); and refused
registration on the ground that applicant’s mark,
STONESKI RT, is nerely descriptive of applicant’s goods
under Section 2(e)(1l) of the Trademark Act, 15 U S.C
§1052(e)(1).

Applicant ultimately anended the identification of
goods to read as follows: “nolded, non-netal conposite
bl ocks for form ng a decorative wall around the periphery

of a nobile hone,” which was accepted by the Exam ning
Attorney.

When the refusal to register the mark as nerely
descriptive was nmade final, applicant appealed to this
Board, and concurrently therewith filed a request for
reconsi deration, which was deni ed by the Exam ning
Attor ney.

Bot h applicant and the Exam ning Attorney have fil ed
briefs; an oral hearing was not requested by applicant.

The test for determ ning whether a mark is nerely
descriptive is whether the termor phrase i mediately

conveys information concerning a significant quality,

characteristic, function, ingredient, attribute or feature



Ser. No. 76149957

of the goods or services in connection with which it is
used. See In re Abcor Devel opnent Corp., 588 F.2d 811, 200
USPQ 215 (CCPA 1978); In re Eden Foods Inc. 24 USPQ@d 1757
(TTAB 1992); and In re Bright-Crest, Ltd., 204 USPQ 591
(TTAB 1979). Further, it is well-established that the
determination of nmere descriptiveness nust be made not in
the abstract or on the basis of guesswork, but in relation
to the goods or services for which registration is sought,
the context in which the termor phrase is being used on or
in connection with those goods or services, and the inpact
that it is likely to make on the average purchaser of such
goods or services. See In re Consolidated G gar Co., 35
UsSP@@d 1290 (TTAB 1995); and In re Pennzoil Products Co.,
20 USPQ2d 1753 (TTAB 1991). That is, the question is
whet her sonmeone who knows what the goods or services are
wi |l understand the term or phrase to convey infornation
about them See In re Hone Buil ders Association of
Geenville, 18 USP@@d 1313 (TTAB 1990); and In re Anerican
G eetings Corp., 226 USPQ 365 (TTAB 1985).
The Exam ning Attorney’s position is summarized as

follows in her brief (p. 4):

The goods have the appearance of being

stone. \When used on the applicant’s

nodul ar bl ocks for building walls to

skirt nmobil e hones, consuners wl |
i mredi ately understand the ‘ STONESKI RT’
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mark to refer to a characteristic and
use of the goods, nanely, skirting that
has the appearance of stone.

Al t hough the applicant’s goods are not
attached to the nobile honme, they are
used to forma border, or outer edge,
of the nobile home. As set forth in
applicant’s identification, the goods
forma decorative wall around the

peri phery of a nobile honme. Therefore,
the goods are used to create a “skirt”
around a nobile honme. (ltalics
enphasis in original.)

Furt her, she contends that “the conbination of the
words STONE and SKIRT into ‘' STONESKI RT' creates a conmpound
termwith a nmeaning identical to that which comobn usage
woul d ascri be to those individual words as a conpound
term” (Brief, p. 3).

I n support of her position, the Exam ning Attorney

relies on, inter alia, the followng: (i) The Anerican

Heritage Dictionary (Third Edition 1992) definitions of

“skirt” as “An outer edge; a border or margin,” and “stone”
as “Concreted earthy or mneral matter; rock”; (ii)
printouts of excerpted stories retrieved fromthe Nexis

dat abase and printouts of pages froma few Internet web
sites, all to show that “‘stone skirt’ is a termused in
the construction industry” (Final Ofice action, p. 2); and
(iii) applicant’s specinen of record and its statenent

(response to first Ofice action, p. 2) that applicant’s
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products have “a roughened surface so as to provide a
natural, stone-|ike appearance on their exposed faces.”
Sone exanpl es of the Nexis database and Internet evidence
are reproduced bel ow

Headline: 10 New Units in Potomac Cet
Two Buil ders’ Custom Touch

..These dramati c Col oni al -styl e hones
will feature concrete siding with a
brick or stone skirt, a side-loading

t hree-car garage, a spaci ous wooden deck
with stairs to the second |evel of the
house, “The Washington Tinmes,” April 17,
1998;

Headl i ne: Hoosier Conpany Gets City Hall
Cont r act

.ILn fact, to also help get the bid down
to a manageable figure, sone itens were
del eted fromthe buil ding plan that

i ncluded a stone skirt and arch return,
a decorative fence, and basenent
partitions. “South Bend Tribune,”
January 26, 1997,

Headl i ne: Sequoi a National Park...

..The buil dings are constructed of cedar,
with river-stone skirts, and thus bl end
in well with their surroundings...”The
Orange County Register,” April 30, 2000;

The Mobil e Honme Store

Descri ption: Roomny, Very energy
efficient, Al electric w Central

Air/ Heat, Shingle roof, Faux Stone
Skirt, Huge bathtub w Skylight,
Appl i ances. www. t henobi | ehonmest ore. com
and

Met r ol and New Hones

Laurel View Hones, Inc.

.the brick or stone skirt with vinyl
si di ng.., www. net r ol andnewhones. com
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Applicant essentially argues that “STONE” is not
descriptive of its goods which are nol ded bl ocks forned
froma concrete conposite, and therefore the mark, inits
entirety, is not descriptive. Applicant acknow edges t hat
“the term‘SKIRT" m ght arguably be generic and
descriptive.” (Applicant’s response filed Septenber 17,
2001, p. 2.)! Specifically, applicant contends that the
Exam ning Attorney has inproperly dissected the mark into
its conponent words; that applicant’s “arbitrary and coi ned
mar Kk STONESKI RT, when considered properly in its entirety,
does not describe the nol ded conposite bl ock product”

(brief, p. 8)% that applicant’s goods are man-made bl ocks,

! Applicant offered to disclaimthe word “skirt.” However,
conpound word marks are considered unitary, and the Exam ning
Attorney would not require a disclainmer. See TMEP 8§1215.05(a)(3d
ed. 2002).

2Inits brief on appeal (pp. 8-9, applicant, for the first tine,
referred to five third-party registrations, and including a typed
listing thereof as an attachnent to applicant’s brief. The

Exam ning Attorney objected to the evidence as untinely; and her
objection is sustained. The record in an application should be
conplete prior to the filing of an appeal, and additiona
evidence filed after appeal will ordinarily be given no

consi deration by the Board. See Trademark Rule 2.142(d).
Moreover, nmere typed listings of third-party registrations are
not an appropriate way to enter such material into the record,
and the Board does not take judicial notice of registrations in
the USPTO. See Wyerhaeuser Co. v. Katz, 24 USPQ2d 1230 (TTAB
1992); Cities Service Conpany v. WWF of Anerica, Inc., 199 USPQ
493 (TTAB 1978); and In re Duofold Inc., 184 USPQ 638 (TTAB
1974) . Accordingly, applicant’s references to third-party

regi strati ons have not been considered in making our deci sion.
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not naturally occurring irregularly-shaped stones; and that
the mark is suggestive rather than descriptive of a feature
of the goods.

We agree with the Exami ning Attorney that the asserted
mar k STONESKI RT i mredi ately descri bes a characteristic or
feature and purpose of the goods on which applicant uses
its mark. The termimedi ately inforns consuners that
applicant’s goods, “nolded, non-netal conposite bl ocks for
formng a decorative wall around the periphery of a nobile

home,” consi st of faux stone bl ocks which go around the
peri phery of a nobile hone. Applicant has stated in the
record, and the speci nen shows, that applicant’s nol ded
conposite bl ocks are nmade to appear as roughened stone.
The fact that applicant’s nol ded conposite bl ocks are not
naturally forned stones is not persuasive. Rather, the
fact that applicant intentionally makes its conposite
bl ocks to appear as stone, is sufficient to find the term
STONESKI RT nerely descriptive of conposite blocks forned to
| ook i ke stone, which forma decorative wall (or skirt)
around the base of a nobile hone.

When the evidence is viewed in its entirety, we are of
the opinion the term STONESKIRT is no nore than a

conbi nati on of two nmerely descriptive ternms, with the

conposite mark remaining nerely descriptive. See In re
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Goul d Paper Corporation, 834 F.2d 1017, 5 USPQ2d 1110 (Fed.
Cir. 1987) (SCREENW PE hel d generic for wi pes that clean
conputer and television screens). That is, consuners for
applicant’s nol ded conposite bl ocks for skirting a nobile
home woul d readily understand that the term STONESKI RT
refers to faux-stone bl ocks used to forma decorative wall
(skirt) around the nobile home. As such, the term

i mredi ately and w thout conjecture or specul ation,
describes a significant characteristic or feature and

pur pose of applicant’s goods.

The term does not create an incongruous, creative, or
unique mark. To the contrary, STONESKIRT, considered as a
whol e, when applied to applicant’s goods, is nerely
descriptive of a significant characteristic or feature (the
stone |i ke appearance) and purpose (skirting a nobile hone)
of the goods. See In re Gyulay, 820 F.2d 1216, 3 USPQd
1009 (Fed. Cir. 1987) (APPLE PIE nerely descriptive for
potpourri); In re Qmha National Corporation, 819 F.2d
1117, 2 USPQd 1859 (Fed. Cir. 1987) (FIRSTIER (in stylized
form nerely descriptive for banking services); In re
Cryonedi cal Sciences Inc., 32 USPQ2d 1377 (TTAB 1994)
(SMARTPROBE nerely descriptive of disposable cryosurgica
probes); In re Copytele Inc., 31 USPQ2d 1540 (TTAB

1994) (SCREEN FAX PHONE nerely descriptive of facsimle
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term nal s enploying el ectrophoretic displays); and In re
Truckwiters Inc., 219 USPQ 1227 (TTAB 1983), aff’d unpub’d
Appeal No. 84-689 (Fed. Cir., Novenber 1, 1984)
(requirenent for a disclainer of the nerely descriptive
term“witers” for insurance agency services affirned).

Deci sion: The refusal to register on the ground that
the mark is nerely descriptive under Section 2(e)(1l) of the

Trademark Act is affirned.



